MEMORIALIZING RESOLUTION OF THE
BOARD OF ADJUSTMENT OF THE
TOWNSHIP OF FREDON
APPROVING THE APPLICATION
OF YELLOW FRAME PRESBYTERIAN CHURCH
TO EXPAND A NON-CONFORMING USE
AND FOR SITE PLAN APPROVAL
FOR PROPERTY KNOWN AS BLOCK 1903, LOT 6

DECIDED: AUGUST 12, 2014
MEMORIALIZED: SEPTEMBER 9, 2014

WHEREAS, Yellow Frame Presbyterian Church, with the address of 1 Yellow
Frame Road, Newton, New Jersey 07860 (hereinafter the “Applicant”) applied to the
Fredon Township Board of Adjustment (hereinafter the “Board”) for a variance to permit
the expansion of a non-conforming use in connection with the proposed construction of
an addition to its existing facility, and for related site plan approval, for property located
at 1 Yellow Frame Road, Fredon Township, which is known and designated as Block
1903, Lot 6 on the tax maps of Fredon, in accordance with a site plan prepared by Robert
L Campbell Associates, consisting of four sheets, dated June, 2014, and a preliminary
architectural plan prepared by Charles Schaffer Associates, LLC, with the latest revision
date of June 9, 2014, consisting of three sheets (hereinafter the “Approved Plans”); and
WHEREAS, the matter was heard before the Board at a public hearing of the
Board of Adjustment on August 12, 2014; and
WHEREAS, it has been determined that the Applicant has complied with all of
the procedural requirements, rules and regulations of the Board of Adjustment of the
Township of Fredon and that all required provisions of procedural compliance have been
filed with the Board; and

1

WHEREAS, the Board of Adjustment of the Township of Fredon hereby makes
the following findings and conclusions based upon the evidence submitted to the Board at
the hearing:
1.

The Applicant was represented by Kenneth C. Krause, Esq. Sworn

testimony in support of the application was given by Allen J. Campbell, whose
qualifications as a licensed Professional Engineer and Professional Planner were accepted
by the Board, and by Peggy Schaberg, the Chair of the Applicant’s Revision Committee.
2.

In terms of the proposed construction, the application is relatively simple

and straight forward. The existing church facility is essentially divided into two sections,
with an upper level containing the church sanctuary, and a lower or downstairs level
which the Applicant refers to as Fellowship Hall. The Applicant proposes to construct an
addition to the Fellowship Hall portion of the building to improve the kitchen facilities,
and to provide restrooms on the lower level that will meet ADA requirements. Currently,
the only restrooms at the facility are located on the upper level.

Upgrades to the

stairways are also proposed, along with some driveway improvements in a portion of the
property that is actually located in Green Township.
3.

Houses of worship are not a permitted use in the R-4 zone district in which

the property is located, but the church, which was constructed at its current location in
approximately 1887, enjoys preexisting nonconforming use status. Because the proposed
construction will expand the size of the existing facility, variance relief is required
pursuant to N.J.S.A. 40:55D-70d(2) to allow an expansion of this nonconforming use.
4.

According to Mr. Campbell, the intensity of the church use is based upon

the amount of pew space in the sanctuary, and since no changes are proposed to increase
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the amount of pew space, the granting of the application will not result in any increase in
the intensity of the church use. The granting of the application should not result in any
need for additional parking. Currently, parking for the facility is mainly on the street.
Yellow Frame Road is wider than most roads, and a significant portion of its paved area
is actually located on church property. Handicapped spaces have already been provided,
and a gravel parking area on the “right” side of the facility serves the Fellowship Hall
portion of the facility. Ms. Schaberg testified that during the 10 years in which she has
been involved with the Applicant, she could not recall a single instance where there were
two simultaneous events taking place at the property (i.e. one in the sanctuary area, and
another in the downstairs Fellowship Hall portion). Typically, people using the church or
sanctuary area would go downstairs afterward and gather on a less formal basis. The
Applicant’s testimony was that the parking has worked for the last 30 odd years, and
there is no reason to believe that it will not continue to work.
5.

Mr. Campbell testified that the proposed addition should not have any

impact of any significance on any neighboring property. The improvement is in the rear
of the property, and there will be no visual impact in terms of the view from the street.
The Board Engineer discussed the application during the course of the hearing, and
opined that the application will not create any drainage issues.
6.

An applicant for a use variance pursuant to N.J.S.A. 40:55D-70d(2)

ordinarily has to demonstrate both the so-called positive criteria and negative criteria to
prove its case for variance relief. Case law has held, however, that houses of worship are
inherently beneficial uses. As such, under the case law applicable to use variances, the
positive criteria are deemed to be satisfied as a matter of law. As to the negative criteria,
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an applicant is still required to demonstrate that the requested variance relief can be
granted without substantial detriment to the public good and that it will not substantially
impair the intent and the purpose of the zone plan and zoning ordinance. When an
application involves an inherently beneficial use, however, an applicant need not provide
the enhanced quality of proof, required by the Supreme Court of New Jersey in Medici v.
BPR Co., 107 N.J. 1 (1987), to reconcile the grant of the use variance with the continued
omission by the ordinance of the use from those permitted in the zone.
7.

Based upon the evidence produced at the hearing, the Board finds that the

Applicant has satisfied the negative criteria.

In assessing whether the grant of the

variance application will cause substantial detriment to the public good, the focus is on
the impact of the grant of the variance on neighboring properties. Here, the Board finds
that there would be little or no harmful impact from this relatively minimal expansion.
The proposed addition will not impact the view from the street side, and it will also
comply with all of the bulk standards applicable to the property. The Board further finds
that there will be no substantial impairment of the intent and purpose of the zone plan and
zoning ordinance. Again, all bulk standards have been complied with. Although the use
is not one that is permitted in the zone, the proposed addition is relatively minimal in
size, approximately 18 feet by 62 feet. Moreover, the Township’s Master Plan in its
Historic Preservation Plan lists the Yellow Frame Presbyterian Church as a historically
significant property that should be preserved. In order to preserve the property, it has to
be adapted to comply with the requirements of current codes, which the enhanced kitchen
and bathroom facilities will do. Accordingly, the Board finds that the Applicant has
satisfied the criteria for the grant of the required variance relief.
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8.

As noted above, a small portion of the construction/improvements will

actually be on that portion of the property that is located in Green Township. The Board
has no jurisdiction to grant approval for any construction in Green Township, and as
noted below, it will be a condition of this approval that the requisite authorizations for
that portion of the project be obtained.
9.

The Board further finds that the application otherwise complies with all

applicable provisions of the Ordinance relating to zoning and site plan standards and
requirements, and that it therefore merits site plan approval. The Board notes that the
Applicant apparently applied only for preliminary site plan approval, but the Board, given
the limited nature of the proposed improvements, deems it appropriate, subject to the
conditions set forth below, to grant both preliminary and final site plan approval. The
Applicant will, however, be required to submit the additional fees required by ordinance
for final site plan approval, unless waived by the Township Committee.
NOW, THEREFORE, BE IT RESOLVED, by the Board of Adjustment of the
Township of Fredon, County of Sussex, State of New Jersey, that the application of
Yellow Frame Presbyterian Church for a use variance pursuant to N.J.S.A. 40:55D70d(2) and for preliminary and final site plan approval to construct the proposed addition
with related improvements is hereby granted, subject to the following terms and
conditions:
1.

The Applicant will comply with the Approved Plans as modified by this

Resolution and with all representations made to the Board during the course of the
hearing, which are specifically incorporated herein by reference.
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2.

The Applicant will provide and record a cross easement, to the satisfaction

of the Board Attorney and Board Engineer, for parking on the subject property and on
adjoining Block 1, Lots 1 and 2, which are also owned by it.
3.

The Applicant will, to the satisfaction of the Board Attorney and Board

Engineer, file a form of corrective deed to eliminate the gore areas within the property.
4.

The HVAC equipment for the proposed addition is to be located inside the

structure, except for a compressor to be located outside. The compressor will be located
in the back of the addition to the satisfaction of the Board Engineer.
5.

The Applicant will relocate the existing propane tank by the rear double

doors in accordance with the requirements of the Township’s Construction Official.
6.

The Applicant will obtain approval from the land use board in Green

Township with jurisdiction over the application for all improvements that are to be
located in the Green Township portion of the property, with said approval to be to the
satisfaction of the Board Attorney and the Board Engineer.
7.

The Applicant shall provide such other plan details as may be requested by

the Board Engineer.
8.

Upon completion of all construction, the Applicant shall provide an as-

built survey to the satisfaction of the Board Engineer.
9.

The Applicant shall obtain approval from any other governmental

agencies with jurisdiction relating to the property or the application.
10.

All fees, taxes, escrows and other monies due to the Township of Fredon

shall be paid in full. This shall include all fees and escrows required by ordinance for
final site plan approval, unless waived by the Township Committee.
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11.

The Applicant shall comply with all rules, regulations, statutes and

ordinances of the United States of America, State of New Jersey, County of Sussex and
the Township of Fredon.

SO RESOLVED, as aforesaid:
AYES:______________________________
NAYS:______________________________
ABSTENTIONS:______________________
The foregoing is a true and correct copy of the Resolution of
Memorialization of the Fredon Township Board of Adjustment made pursuant to
N.J.S.A. 40:55D-10(g) and adopted at a regular meeting assembled on September 9, 2014
memorializing the Resolution of Intent of the Fredon Township Board of Adjustment at a
regular meeting assembled on August 12, 2014.

FREDON TOWNSHIP BOARD OF ADJUSTMENT
BY:___________________________________
Lori Schutte
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